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92p CoONGRESS SENATE [ ReporT
2d Session ‘ No. 92-681

EQUAL EMPLOYMENT OPPORTUNITY ACT OF 1972

MarcH 2, 1972.—Ordered to be printed

Mr. Wirniams, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany H.R. 1746]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the Senate to the bill (H.R. 1746) An
Act to further promote equal employment opportunities for American
workers, having met, after full and free conference, have agreed to
recommend and do recommend to their respective Houses as follows:

That the House recede from its disagreement to the amendment
of the Senate and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following:

That this Act may be cited as the “Equal Employment Opportunity
Act of 19727, '

Skc. 2. Section 701 of the Civil Rights Act of 1964 (78 Stat. 253; 42
U.S.0. 2000¢) is amended as follows:

(1) In subsection (a) insert “‘governments, governmental agencies,
political subdivisions,” after the word ‘“individuals”.

(2) Subsection (b) is amended to read as follows:

“(6) The term ‘employer’ means a person engaged in an industry
gﬂecting commerce who has fifteen or more employees for each working

ay n each of twenty or more calendar weeks in the current or preceding
calendar year, and any agent of such a person, but such term does not
wnclude (1) the United States, a corporation wholly owned by the Govern-
ment of the United States, an Indian tribe, or any department or agency
of the District of Columbia subject by statute to procedures of the competitive
service (as defined in section 2102 of title 5 of the United States Code), or
(2) a bona fide private membership club (other than a labor organization)
which is exempt from tamation under section 501(c) of the Internal
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Revenue Code of 1954, except that during the first year after the date of
enactment of the Equal Employment Opportunity Act of 1972, persons
having fewer than twenty-five employees (and their agents) shallp not be
considered employers.”’

(8) In subsection (¢) beginning with the semicolon strike out through
the word ‘‘assistance’’.

(4) In subsection (e) strike out between “‘(A)” and “‘and such labor
organization”, and insert in liew thereof “‘twenty-five or more during the
Jirst year after the date of enactment of the Equal Employment Oppor-
tunity Act of 1972, or (B) fifteen or more thereafter,”.

(8) In subsection (f), insert before the period a comma and the following:
““except that the term ‘employee’ shall not include any person elected to
public office in any State or political subdivision of any State by the
qualified voters thereof, or any person chosen by such officer to be on such
officer’s personal staff, or an appointee on the policy making level or an
immediate adviser unth respect to the exercise of the constitutional or legal
powers of the office. The exemption set forth in the preceding sentence shall
not wnclude employees subject to the civil service laws of a State government,
governmental agency or political subdivision.”’

(6) At the end of subsection (h) insert before the period a comma and
the following: “and further includes any governmental industry, business,
or activity”.

(7) After subsection (i) insert the following new subsection (j):

“(3) The term ‘religion’ includes all aspects of religious observance and
practice, as well as belief, unless an employer demonsirates that he is
unable to reasonably accommodate to an employee’s or prospective employ-
ee’s religious observance or practice without undue hardship on the
conduct of the employer’s business.”

Skc. 8. Section 702 of the Civil Rights Act of 1964 (78 Stat. 266, 42
U.S.C. 2000e-1) is amended to read as follows:

“EXEMPTION

“Sec. 702. This title shall not apply to an employer with respect to the
employment of aliens outside any State, or to a religious corporation,
association, educational institution, or society with respect to the employ-
ment of individuals of a particular religion to perform work connected
with the carrying on by such corporation, association, educational
institution, or society of its activities.”

Skc. 4. (@) Subsections (a) through (g) of section 706 of the Civil Rights
Act of 1964 (78 Stat. 269; 42 U.S.C. 2000¢-5(a)—(g)) are amended to
read as follows:

“Sgrc. 705. (@) The Commission is empowered, as heretnafter provided,
to prevent any person from engaging i any unlawful employment prac-
tice as set forth in section 708 or 704 of this title.

“(b) Whenever a charge is filed by or on behalf of a person claiming
to be aggrieved, or by a member of the Commission, alleging that an em-
ployer, employment agency, labor organization, or joint labor-management
committee controlling apprenticeship or other trawning or retraining, in-
cluding on-the-job itraining programs, has engaged in an unlawful em-
ployment practice, the Commission shall serve a motice of the charge
(including the date, place and circumstances of the alleged unlawful em-
ployment practice) on such employer, employment agency, labor organiza-
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tion, or joint labor-management committee (hereinafter referred to as the
‘respondent’) within ten days, and shall make an investigation thereof.
Charges shall be in writing under oath or affirmation and shall contain
such information and be in such form as the Commaission requires. Charges
shall not be made public by the Commission. If the Commaission determines
a{ter such investigation that there is not reasonable cause to believe that
the charge is true, it shall dismiss the charge and promptly notify the per-
son claiming to be aggrieved and the respondent of s action. In deter-
maning whether reasonable cause exists, the Commission shall accord
substantial weight to final findings and orders made by State or local
authorities in proceedings commenced under State or local law pursuant
to the requirements of subsections (¢) and (d). If the Commaission deter-
mines after such investigation that there is reasonable cause to believe that
the charge is true, the Commission shall endeavor to eliminate any such
alleged unlawful employment practice by informal methods of conference,
conciliation, and persuasion. %othing said or done during and as a part
of such informal endeavors may be made public by the Commaission, its
officers or employees, or used as evidence in @ subsequent proceeding
without the writien consent of the persons concerned. Any person who
makes public information in violation of this subsection shall be fined not
more than $1,000 or imprisoned for not more than one year, or both. The
Commission shall make its determination on reasonable cause as promptly
as possible and, so far as practicable, not later than one hundred and
twenty days from the filing of the charge or, where applicable under sub-
section (¢) or (d), from the date upon which the Commassion is authorized
to take action with respect to the charge.

“(e) In the case of an alleged unlawful employment practice occurring
i o State, or political subdivision of a State, which has a State or local
law prohibiting the unlawful employment practice alleged and establishin,
or authorizing a State or local authority to grant or seek relief from sucz
practice or to institute criminal proceedings with respect thereto upon
receiving notice thereof, no charge may be filed under subsection (a) 13/ the

erson aggrieved before the expiration of sixty days after proceedings
gcwe been commenced under the State or local law, unless such proceedings
have been earlier terminated, provided that such sizty-day period shall be
extended to one hundred andptwenty days during the first year after the
effective date of such State or local law. If any requirement for the com-
mencement of such proceedings s imposed by a State or local authority
other than a requirement of the filing of @ written and signed statement of
the facts upon which the proceeding is based, the proceeding shall be
deemed to have been commenced for the purposes of this subsection at the
time such statement is sent by registeref mail to the appropriate State or
local authority.

“(d) In the case of any charge filed by a member of the Commaission
alleging an unlawful employment practice occurring in a State or political
subdimsion of a State which has a State or local law prokibiting the
practice alleged and establishing or authorizing a State or local authority
to grant or seek relief from such practice or to institute criminal pro-
ceedings with respect thereto upon receiving notice thereof, the Commission
shall, before taking any action with respect to such charge, notify the
appropriate State or local officials and, upon request, afford them a
reasonable time, but not less than sixty days (promded that such sizty-
day period shall be extended to one hundred and twenty days during

!
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the first year after the effective day of such State or local law), unless a
shorter period is requested, to act under such State or local law to remedy
the practice alleged.

“(e) A charge under this section shall be filed within one hundred and
exghty days after the alleged wnlawful employment practice occurred and
notice of the charge (including the date, place andp circumstances of the
alleged wnlawful employment practice) shall be served upon the person
agavnst whom such charge is made within ten days thereafter, except that
in a case of an unlawful employment practice with respect to which the
person aggrieved has initially institutef proceedings with a State or local
agency with authority to grant or seek relief from such practice or to in-
stitute criminal proceedings with respect thereto upon receiving notice
thereof, such charge shall be filed by or on behalf of the person aggrieved
within three hundred days after the alleged unlawful employment practice
occurred, or within thirty days after receiving notice that the State or local
agency has terminated the proceedings under the State or local law, which-
ever is earlier, and a copy of such charge shall be filed by the Commission
with the State or local agency.

“(f) (1) If within thirty days after a charge is filed with the Commission
or within thirty days after expiration of any period of reference under sub-
section (¢) or (d), the Commission has been unable to secure from the
respondent a conciliation agreement acceptable to the Commission, the
Commission may bring a civil action against any respondent not a gov-
ernment, governmental agency, or political subdivision named in the
charge. In the case of a respondent which is a government, governmental
agency, or political subdimsion, if the Commission has been unable to
secure from the respondent a conciliation agreement acceptable to the
Commission, the Commission shall take no further action and shall refer
the case to the Attorney General who may bring a civil action against such
respondent in the appropriate United States district court. The person or
gersons aggrieved shall have the right to intervene in a eivil action brought

y the Commission or the Attorney General in a case involving a govern-
ment, governmental agency, or political subdivision. If a charge filed with
the Commission pursuant to subsection (b) is dismissed by the Commission,
or if within one hundred and eighty days from the filing of such charge or
the expiration of any period of re{erence under subsection (¢) or (d),
whichever is later, the Commission has not filed a civil action under this
section or the Attorney General has not filed a civil action in a case involv-
mg a government, governmental agency, or political subdivision, or the
Commassion has not entered into a conciliation agreement to which the
person aggrieved is a party, the Commission, or the Attorney General in a
case involving a government, governmenial agency, or political subdivision,
shall so notify the person aggrieved and within minety days after the
gwing of such notice a civil action may be brought against the respondent
named in the charge (A) by the person claiming to be aggrieved or (B) if
such charge was filed by a member of the Commission, by any person whom
the charge alleges was aggrieved by the alleged unlawful employment
practice. Upon application by the complainant and in such circumstances
as the court may deem just, the court may appoint an attorney for such
complainant and may authorize the commencement of the action without
the payment of fees, costs, or security. Upon timely application, the court
may, n its discretion, permit the Commission, or the Attorney General in @
case involving a government, governmental agency, or political subdivision,
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to intervene in such civil action upon certification that the case is of general
public importance. Upon request, the court may, in its discretion, stay
- Jurther proceedings for not more than sixty days pending the termination
of State or local proceedings described in subsections (e) or (d) of this
section or further efforts of t7qw Commission to obtain voluntary compliance.

“(2) Whenever a charge 1s filed with the Commission and the Commission
concludes on the basis of a preliminary investigation that prompt judicial
action is mecessary to carry out the purposes of this Act, the Commission,
or the Attorney General in a case wnwvolving @ government, governmental -
agency, or po%ﬁt@'cal subdivision, may bring an action for appropriate
temporary or preliminary relief pending final disposition of such charge.

ny temporary restraining order or other order granting preliminary
or tem%)orary relief shall be issued in accordance with rule 65 of the
Federal Rules of Oivil Procedure. It shall be the duty of a court having
Jurisdiction over proceedings under this section to assign cases for hearing
at the earliest practicable date and to cause such cases to be in every way
expedited.

“(8) Each United States district court and each United States court
of a place subject to the jurisdiction of the United States shall have Juris-

iction of actions brought under this title. Such an action may be brought

wm any judicial district in the State in which the unlawful employment
practice is alleged to have been committed, in the Judicial distriet in which
the employment records relevant to such practice are maintained and
administered, or in the judicial district in which the aggrieved person
would have worked but for the alleged unlawful employment practice, but
if the respondent 4s not found within any such district, such an action
may be brought within the judicial district in which the respondent has
his principal office. For purposes of sections 1404 and 1406 of title 28
of the Umited States Code, the judicial district in which the respondent
has his principal office shall in all cases be considered a district in which
the action might have been brought.

“(4) It shall be the duty of the chief Judge of the district (or in his
absence, the acting chief judge) in which the case is pending immediately
to designate a judge in suc}({ dustrict to hear and determine the case. In
the event that no judge in the district 1s available to hear and determine
the case, the chief judge of the district, or the acting chief judge, as the
case may be, shall certify this Jact to the chief judge of the circuit (or in
his absence, the acting chief judge) who shall ihen esignate a district
or circuit judge of the circuit to gear and determine the case.

“(6) It shall be the duty of the judge designated pursuant to this sub-
section to assign the case for hearing at the earliesi practicable date and
to_cause the case to be in every way expedited. If such judge has not
scheduled the case for trial within one hundred and twenty days after
ssue has been joined, that judge may appoint a master pursuant to rule
68 of the Federal Rules of Cinil Procedure.

“(g) If the court finds that the respondent has wntentionally engaged in

- or is untentionally engaging in an unlawful employment practice charged
wn the complaint, the court may enjoin the respondent from engaging in
such unlawful employment practice, and order such affirmative action as
may be appropriate, which may include, but is not limited to, reinstate-
ment or hiring of employees, with or without back pay (payable by the
employer, employment agency, or labor organization, as the case may be,
responsible for the unlawful employment practice), or any other equitable
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relief as the court deems appropriate. Back pay liability shall not acerue
Jrom a date more than two years prior to the filing of a charge with the
Commission. Intertm earnings or amounts earnable with reasonable
diligence by the person or persons discriminated against shall operate to
reduce the back pay otherwise allowable. No order of the court shall
require the admission or reinstatement of an indwidual as a member of a
union, or the hiring, reinstatement, or promotion of an indiwidual as an
employee, or the payment to ham of any back pay, +f such individuel was
refused admission, suspended, or expelled, or was refused employment
or advancement or was suspended or discharged for any reason other than
discrimination on account of race, color, religion, sex, or national origin
or in violation of section 704(a).”

(b)(1) Subsection (3) of sectron 706 of such Act is amended by striking
out ‘“‘subsection (¢)” and inserting in lieu thereof ‘‘this section’.

(2) Subsection (7) of such section is amended by striking out “‘subsec-
tion (e)” and inserting wn liew thereof ‘“this section’’.

Sec. 6. Section 707 of the Cwil Rights Act of 1964 is amended by
adding at the end thereof the following new subsection: 4

“(c) Effective two years after the date of enactment of the Equal Em-
ployment Opportunity Act of 1972, the functions of the Attorney General
under this section shall be transferred to the Commaission, together with
such personnel, property, records, and unexpended balances of appro-
priations, allocations, and other funds employed, used, held, available,
or to be made available in conneetion with such functions unless the
President submits, and neither House of Congress vetoes, a reorganization
plan pursuant to chapter 9 of title 6, United States Code, inconsistent
with the provisions of this subsection. The Commission shall carry out
such functions in accordance with subsections (d) and (e) of this section.

“(d) Upon the transfer of functions provided for in subsection (c) of
this section, in all suits commenced pursuant to this section prior to the
date of such transfer, proceedings shall continue without abatement, all
court orders and decrees shall remain in effect, and the Commission shall be
substituted as a party for the United States of America, the Attorney Gen-
eral, or the Acting Attorney General, as appropriate.

“(e) Subsequent to the date of enactment of the Equal Employment
Opportunity Act of 1972, the Commission shall have authority to investi-
gate and act on a charge of a pattern or practice of discrimination, whether
Siled by or on behalf of a person claiming to be aggrieved or by a member
of the Commission. All such actions shall be conducted in accordance with
the procedures set forth in section 706 of thrs Act.”

Skc. 6. Subsections (b), (c), and (d) of section 709 of the Ciwil Rights
Act of 1964 (78 Stat. 263; 42 U.S8.C. 2000¢-8(b)—(d)) are amended to
read as follows:

“(b) The Commission may cooperate with State and local agencies
charged with the admainistration of State fair employment practices
laws and, with the consent of such agencies, may, for the purpose of
carrying out its functions and duties under this title and within the
Uimitation of funds appropriated specifically for such purpose, engage in
and contribute to the cost of research and other projects of mutual vnterest
undertaken by such agencies, and utilize the services of such agencies
and their employees, and, notwithstanding any other provision of law,
pay by advance or reimbursement such agencies and their employees for
services rendered to assist the Commission in carrying out thas title. In
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Sfurtherance of such cooperative efforts, the Commission may enter into
written agreements with such State or local agencies and such agreements
may nclude provisions under which the Commaission shall refrain from
processing a charge in any cases or class oz)‘ cases specified in such agree-
ments or under which the Commyission shall relieve any person or class of
persons in such State or locality from requirements imposed under this
section. The Commission shall rescind any such agreement whenever it
determines that the agreement no longer serves the interest of effective
enforcement of this titl‘(c]:

“(c) Every employer, employment agency, and labor organization subject
to this title shall (1) make an(g/lceep such records relevant to the determina-~
tions of whether unlawful employment practices have been or are bein
committed, (2) preserve such records for such periods, and (3) make sucg
reports therefrom as the Commission shall prescribe by regulation or order,
after public hearing, as reasonable, necessary, or appropriate for the
enforcement of this title or the regulations or orders thereunder. The
Commission shall, by regulation, require each employer, labor organiza-
tion, and joint labor-management committee subject to this title which
controls an apprenticeship or other training program to maintain such
records as are reasonably necessary to carry out the purposes of this title,
wnecluding, but not limited to, a list of applicants who wish to participate
w such program, including the chronological order in which applications
were received, and to furnish to the Commission upon request, a detailed
description of the manner in which persons are selected to participate in
the apprenticeship or other training program. Any employer, employment
agency, labor organization, or joint lagor-management commitiee which
believes that the application to 1 of any regulation or order issued under
this section wouldpresult m undue hardship may apply to the Commission
for an exemption from the application gf such regulation or order, and,
if such application for an exemption is denied, bring a civil action in the

nited gtates district court for the district where such records are kept.
If the Commission or the court, as the case may be, finds that the applica-
tion of the regulation or order to the employer, employment agency, or
labor organization in question would impose an undue hardghip, the
Commission or the court, as the case may be, may grant appropriate relief.
If any person required to comply with the provisions of this subsection

ails or refuses to do so, the United States district court for the district in
which such person is found, resides, or transacts business, shall, wpon
application of the Commission, or the Attorney General in a case involving
a government, governmental agency or political subdivision, have jurisdic-
tion to issue to such person an order requiring him to comply.

“(d) In prescribing requirements pursuant to subsection (c) of this
section, the Commission shall consult with other interested State and
Federal agencies and. shall endeavor to coordinate its requirements with
those adopted by such agencies. The Commission shall furnish wpon
request and without cost to any State or local agency charged with the

ministration of a fair employment practice law information obtained
pursuant to subsection (c) of this section from any employer, employment
agency, labor organization, or joint labor-management committee subject
to the jurisdiction of such agency. Such information shall be furnished on
condition that it not be made public by the recipient agency prior to the
wnstitution of @ proceeding under State or local law involving such informa-
tion. If this condition 1s violated by a recipient agency, the Commission
may decline to honor subsequent requests pursuant to this subsection.”
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Sec. 7. Section 710 of the Civil Rights Act of 1964 (78 Stat. 264;
42 U.8.C. 2000e-9) is amended to read as follows:

“INVESTIGATORY POWERS

“SEc. 710. For the purpose of all hearings and investigations conducted
by the Commission or its duly authorized agents or agencies, section 11
of the National Labor Relations Act (49 Stat. 466; 29 U.S.C. 161)
shall apply.”

Sec. 8. (a) Section 703(a)(2) of the Civil Rights Act of 1964 (78
Stat. 266; 42 U.S8.C. 2000e~2(a)(2)) is amended by inserting the words
“or applicants for employment’’ after the words “hus employees’.

(b) Section 703(c)(2) of such Act vs amended by inserting the words
“or applicants for membership” after the word. ‘‘membership’ .

(e)(1) Section 704(a) of such Act is amended by inserting a comma and
the following: “‘or joint labor-management commitiee controlling apprentice-
ship or other training or reraining, including on-thejob training
programs,”’ after ‘“‘employment agency’.

(2) Section 704(b) of such Act is amended by (A) striking out “or
employment agency’ and inserting in liew thereof “employment agency,
or joint labor-management committee controlling apprenticeship or other
training or retratning, including on-the-job training programs,”’, and
(B) inserting a comma and the words “‘or relating to admission to, or
employment in, any program established to provde apprenticeship or
other training by suycf a joint labor-management committee”’ before the
word ‘“indicating’’ .

(d) Section 706(a) of the Civil Rights Act of 1964 (78 Stat. 268; 42
U.S.C. 2000e~4(a)) is amended to read as follows:

“SEec. 706. (@) There is hereby created a Commission to be known as the
Equal Employment Opportunity Commassion, which shall be composed of
fiwe members, not more than three of whom shall be members of the same
political party. Members of the Commassion shall be appointed by the
President by and with the advice and consent of the Senate for a term
of five years. Any individual chosen to fill a vacancy shall be appointed
only for the unexpired term of the member whom he shall succeed, and
all members of the Commission shall continue to serve until their successors
are appointed and qualified, except that no such member of the Commission
shall continue to serve (1) for more than sixty days when the Congress is in
session unless a nomanation to fill such vacancy shall have been submitted to
the Senate, or (2) after the adjournment sine die of the session of the Senate
in which such nomination was submatted. The President shall designate
one member to serve as Chairman of the Commission, and one member to
serve as Vice Chairman. The Chairman shall be responsible on behalf of the
Commission for the admimistrative operations of the Commission, and,
except as provided in subsection (b), shall appoint, in accordance with the
provisions of title 5, United States Code, governing appointments in the
competitive service, such officers, agents, attorneys, hearing examiners, and
employees as he deems necessary to assist it in the performance of 1ts
functions and to fix their compensation in accordance with the provisions
of chapter 61 and subchapter II1 of chapter 53 of title 5, Unated States
Code, relating to classification and General Schedule pay rates: Provided,
That assignment, removal, and compensation of hearing examiners shall
be in accordance with sections 8105, 3344, 6362, and 7521 of title 5,
United States Code.”
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(e) (1) Section 705 of such Aect is amended, by inserting after subsection
(@) the following new subsection ®):

“(b)(1) There shall be ¢ General Counsel of the Commission appointed
by the President, by and with the advice and consent of the Senate, for a
term of four years. The General Counsel shall have responsibility for the
conduct of litigation as provided in sections 706 and 707 of this title. The
General Counsel shall have such other duties as the Commission may
prescribe or as may be provided by law and shall concur with the Chairman
of the Commission on the appointment and supervision of regional
attorneys. The General Counsel of the Commission on the eﬁ%ctive date
of this Act shall continue in such position and perform the functions
specified in this subsection until @ successor is appointed and qualified.

“(2) Attorneys appointed under this section may, at the direction of
the Commission, appear for and represent the Commaission in any case
wm court, provided that the Attorney General shall conduct all litigation
t;)b whz';:h the Commission is a party in the Supreme Court pursuant to
this title.”

(2) Subsections (e) and (R) of such section 705 are repealed.

(8) Subsections (b), (c), (d), (3), and (J) of such section 705, and all
references thereto, are redesignated as subsections (e), (@), (e), (h), and (2),
respectively.

(f) Section 705(g)(6) of such Act, is amended to read as follows:

“(6) to intervene in a civil action brought under section “706 by an
aggrieved party against a respondent other than a government, govern-
mental agency or political subdivision.”

(9) Section 714 of such Act is amended o read as Jollows:

“FORCIBLY RESISTING THE COMMISSION OR ITS REPRESENTATIVES

“SEc. 714. The provisions of sections 111 and 11 14, title 18, United
States Code, shall apply to officers, agents, and employees of the Commis-
sion in the performance of their official duties. Notwithstanding the
provisions of sections 111 and 1114 of title 18, United States Code,
whoever in violation of the provisions of section 1114 of sueh title kills
a person while engaged in or on account of the performance of his official
Junctions under this Aet shall be punished by imprisonment for any
term of years or for life.”

Szc. 9. (a) Section 6314 of title & of the United States Code is amended
by adding at the end thereof the Jollowing new clause:

“(68) Chairman, Equal Employment Opportunity Commission.”

p lgb) Clause (72) of section 6315 of such title is amended to read as
ollows:
“’(’72) Members, Equal Employment Opportunity Commission

(¢) Clause (111) of section 6316 of such title is repealed.
(d) Section 6316 of such title is amended by adding at the end thereof
the following new clause:
“(181) General Counsel of the Equal Employment Opportunity
Commission.”
Skee. 10. Section 716 of the Civil Rights Act of 196/ is amended to
read as follows:

8. Rept. 081, 92-2— 2
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“RQUAL EMPLOYMENT OPPORTUNITY COORDINATING COUNCIL

“Spe. 715. There shall be established an Egqual Employment Opportu-
nity Coordinating Council (hereinafter referred to in this section as the
Council) composed of the Secretary of Labor, the Chairman of the Equal
Emgployment Opportunity Commission, the Atiorney General, the Chair-
man of the United States Civil Service Commission, and the Chairman
of the United States Civil Rights Commassion, or thetr respective dele-
gates. The Council shall have the responsibility for developing and
implementing agreements, policies and practices designed to mazximize
effort, promote efficiency, and eliminate conflict, competition, duplication
and inconsistency among the operations, functions and jurisdictions of
the various departments, agencies and branches of the Federal Government
responsible for the implementation and enforcement of equal employment
opportunity legislation, orders, and policies. On or before July 1 of each
year, the Council shall transmit to the President and to the Congress e
report of its activities, together with such recommendations for legislative
or admanistrative changes as it concludes are desirable to Further promote
the purposes of this section.”

Sec. 11. Title VII of the Civil Rights Act of 1964 (78 Stat. 253; 42
U.S.C. 2000¢ et seq.) is amended by adding at the end thereof the following
new section:

“NONDISCRIMINATION IN FEDERAL GOVERNMENT EMPLOYMENT

“Sgpe. 717. (a) All personnel actions affecting employees or applicants
for employment (except with regard to aliens employed outside the limits
of the United States) in military departments as defined in section 102
of title 5, United States Code, in executive agencies (other than the General
Accounting Office) as defined in section 105 of title 5, United States Code
(including employees and applicants for employment who are paid from
nonappropriated funds), in the United States Postal Service and the
Postal Rate Commission, in those units of the Government of the District
of Columbia having positions in the competitive service, and in those
units of the legislative and judicial branches of the Federal Government
hawving positions in the competitive service, and in the Library of Congress
shall be made free from any discrimination based on race, color, religion,
sex, or national origin.

“(b) Except as otherunse provided in this subsection, the Civil Service
Commission shall have authority to enforce the provisions of subsection
(a) through appropriate remedies, including reinstatement or hiring of
employees with or without back pay, as will effectuate the policies of thas
section, and shall issue such rules, regulations, orders and instructions
as it deems necessary and appropriate to carry out s responstbilities
under this section. The Cwil Service Commission shall—

“(1) be responsible for the annual review and approval (;{ a
national and regional equal employment opportunity plan which
each department and agency and each appropriate untt referred to in
subsection (@) of this section shall submit wn order to mantain an
affirmative program of equal employment opportunity for all such
employees and applicants for employment;

(2) be responsible for the review and evaluation of the operation
of all agency equal employment opportunity programs, periodically
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obtaining and publishing (on at least a semiannual basis) progress
reports from each such department, agency, or unit; and

“(8) consult with and solicit the recommendations of interested
individuals, groups, and organizations relating to equal employment
opportunity.

The head ozf each such department, agency, or unit shall com ly with such
rules, regulations, orders, and instructions which shall include a provision
that an employee or applicant for employment shall be notified of any final
action taken on any complaint of discrimination Jiled by haim thereunder.
The plan submitted by each department, agency, and unit shall include,
but not be limited to—

“(1) provision dfor the establishment of training and education
programs designed to provide a maximum opportunity for employees
to advance so as to perform at their highest potential; and

“(2) a description of the qualifications in terms of training and
experience relating to equal employment opportunity for the principal
and operating officials of each such department, agency, or unit
responsible for carrying out the equal employment opportunity pro-
gram and of the al%cat@'on of personnel and resources proposed by
such department, agency, or unit to carry out s equal employment
opportunity program.

With respect to employment in the Library of Congress, authorities
grcmted in this subsection to the Civil Service Commission shall be exercised
y the Librarian of Congress.

“(c) Within thirty days of receipt of notice of Jinal action taken by a
department, agency, or unit referred to in subsection 717 (@), or by the
Cwil Service Commission upon an appeal from a decision or order of such
department, agency, or unit on a complaint of discrimination based on
race, color, religion, sex or national origin, brought pursuant to subsection
(). of this section, Executive Order 11478 or any succeeding Erxecutive
orders, or after one hundred and eighty days from the filing of the initial
charge with the department, agency, or unit or with the Civil Service Com-
MIssTon on aphpea Jrom a decision or order of such department, agency, or
unit until such time as final action may be taken by @ department, agency,
or unit, an employee or applicant for employment, if aggrieved by the final
disposition of his complawnt, or by the failure to take Jinal action on his
complaint, may file a civil action as provided in section 706, in which
cwil action the head of the department, agency, or unit, as appropriate,
shall be the defendant.

“(d) The provisions of section 706 ( 1) through (k), as applicable, shall
govern civil actions brought hereunder.

“(e) Nothing contained in this Act sholl relieve any Government agency
or official of its or kis primary responsibility to assure nondiscrimination
wn employment as required by the Constitution and statutes or of its or his
responsibilities under Ezecutive Order 11478 relating to equal employ-
ment opportunity in the Federal Government.”

Skc. 12. Section 5108(c) of title &, United States Code, is amended by—

(1) striking out the word “and” at the end of paragraph (9);

(2) striking out the period at the end of paragraph (10) and in-
serting in liew thereof @ semicolon and the word “and” ; and

(3) by adding immediately after paragraph (10) the last time it
appears therein in the following new paragraph:
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“(11) the Chairman of the Equal Employment Opportumity
Commission, subject to the standards and procedures prescribed
by this chapter, may place an additional ten positions in the Equal
Employment Opportunity Commission in GS-16, GS-17, and GS-
18 for the purposes of carrying out title VII of the Cwil Rights
Act of 1964’

Sec. 13. Title VII of the Civil Rights Act of 1964 (78 Stat. 268;
42 U.S.C. 2000e et seq.) s further amended by adding at the end
thereof the following new section:

“SPECTAL PROVISION WITH RESPECT TO DENIAL, TERMINATION, AND
SUSPENSION OF GOVERNMENT CONTRACTS

“Suc. 718. No Government conitract, or portion thereof, with any em-
ployer, shall be denied, withheld, terrmlawtea?,7 or suspended, by any agency
or officer of the United States under any equal employment opportunity
law or order, where such employer has an affirmative action plan which
has previously been accepted by the Government for the same facility
within the past twelve months without first according such employer full
hearing and adjudication under the provisions of title &, Um’teé/ States
Code, section 654, and the following pertinent sections: Provided, That
if such employer has deviated substantially from such previously agreed
to affirmatiwe action plan, this section shall not apply: Provided further,
That for the purposes of this section an affirmative action plan shall be
deemed to have been accepted by the Government at the time the appropriate
compliance agency has accepted such plan unless within forty-five days
thereafter the Office of Fe«ﬁml Contract Compliance has disapproved
such plan.”’

Skc. 14. The amendments made by this Act to section 706 of the Civil
Rights Act of 1964 shall be applicable with respect to charges pending
with the Commission on the date of enactment of this Act and all charges
Siled thereafter.

And the Senate agree to the same,

H. A. WiLLiams,
JenNINGs RANDOLPH,
CLAIBORNE PELL,
GayLorp NELSON,
Tromas F. EAcLETON,
Aprar E. Srevenson ITI,
Harowp E. HucHES,
JacoB JAviTs,
RicHARD S. SCHWEIKER,
Bos Packwoon,
RoserT TarT, Jr.,
RoBERT T. STAFFORD,
Managers on the Part of the Senale.
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Carn D. PErkiNs,
Joun H. Denr,
AveusTus F. Hawxkins,
Parsy T. Mink,
Puiruir BurTon,
Wu. L. (Biwr) Cray,
JosgPH M. GAYDOS,
Wirriam D. Forp,
Mario Braaar,
Romaxo L. Mazzoui,
Roman C. Pucinski,
JouN BrapEMas,
AiserT H. QUIE,
JouN N. ERLENBORN,
ArpHONZO BELL,
Marvin L. Escs,
EasrL F. LANDGREBE,
Orvar HANSEN,
Wirnriam A. STEIGER,
Jack KEewme,
Managers on the Part of the House.
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JOINT EXPLANATORY STATEMENT OF MANAGERS AT
THE CONFERENCE ON H.R. 1746 TO FURTHER PROMOTE
EQUAL EMPLOYMENT OPPORTUNITIES FOR AMERI-
CAN WORKERS

The managers on the part of the House and Senate at the conference
on the disagreeing votes of the two IHouses on the amendment of the
Senate to the bill (FL.R. 1746) an Act to further promote equal employ-
ment opportunities for American workers, submit the following joint
statement to the House and Senate in explanation of the effect of the
action agreed upon by the managers and recommended in the accom-
panying conference report.

The points in disagreement and the conference resolution of them
are as follows:

The House bill provided the short title “Equal Employment Op-
portunity Act of 1971”. The Senate amendment provided the short
title “Equal Employment Opportunities Enforcement Act of 1972”.
The Senate receded with an amendment changing the date in the
House provision to 1972.

Under the House bill, there was no provision for an expansion of
coverage of Title VII.

The Senate amendment expanded coverage to include:

(1) State and local governments, governmental agencies, politi-
cal subdivisions (except for elected officials, their personal as-
sistants and immediate advisors) and the District of Colum-
bia_departments and agencies (except where such are subject
by law to the Federal competitive service). State agencies previ-
ously covered by reference to the United States Employment
Service continue to be covered ; and

(2) employers who employ 15 or more full-time employees and
labor organizations with 15 or more members beginning one year
after enactment,

In addition, the Senate amendment included a new definition of
“religion” to include all aspects of religious observance and practice,
as well as belief, unless an employer demonstrates that he is unable
to reasonably accommodate to an employee’s or prospective employee’s
religious observance or practice without undue hardship on the conduct
of the employer’s business.

The House receded with an amendment exempting, in addition to
State and local government elected officials, persons chosen by such
officials to be on their personal staffs, appointees of such officials on
a_policymaking level or immediate advisors of such elected officials.
The exemption does not include civil service employees.

It is the intention of the conferees to exempt elected officials and
members of their personal staffs, and persons appointed by such

(15)
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elected officials as advisors or to policymaking positions at the highest
levels of the departments or agencies of State or local governments,
such as cabinet officers, and persons with comparable responsibilities
at the local level. It is the conferees intent that this exemption shall be
construed narrowly. Also, all employees subject to State or local civil
service laws are not exempted.

The Senate amendment eliminated the present exemption from
Title VII for educational institutions. Also, the Senate provision
expanded the exemption for religious organizations from coverage un-
der this title with respect to the employment of individuals of a par-
ticular religion in all their activities instead of the present limitation
to religious activities. The House bill did not change the existing
exemptions, The House receded.

Both the House bill and Senate amendment contained procedures
for filing of charges. The Senate amendment provided for charges to
be filed by or on behalf of a person claiming to be aggrieved, or by
an officer or employee of the gommission upon request of any person
claiming to be aggrieved. Charges were to be in writing under oath
or affirmation and in the specif%: form required by the Commission.
The Senate amendment further provided that the Commission serve
a notice of the charge including the date, place and circumstances
of the alleged unlawful employment practice on the respondent with-
in 10 days. Under the Senate amendment, the Commission would dis-
miss the charge if it determined after investigation that there was
not reasonable cause to believe the charge was true and would be re-
quired to accord substantial weight to the decision of state and local
authorities under state and local equal employment opportunity laws
in making such reasonable cause determination. The genate amend-
ment also required the Commission to make its determination so far
as practicable not later than 120 days from the date the Commis-
sion was authorized to act on the charge.

The House bill provided for charges to be filed by the person claim-
ing to be aggrieved or by a member of the Commission if he had
reasonable cause to believe a violation occurred. The Commissioner’s
charge had to set forth the facts upon which it was based and the
person or persons aggrieved. The House bill also provided that the
Commission furnish the respondent with a copy of the charge within
five days. Both the House bill and the Senate amendment prohibited
disclosure of anything said or done during informal conciliation ef-
forts without the consent of the parties.

The Senate receded with an amendment providing that charges be
filed by or on behalf of the person claiming to be aggrieved or by a
member of the Commission, alleging that an unlawful employment
practice occurred. Charges are to be in writing under oath or affirma-
tion and in such form as the Commission requires. A notice of a charge
including the date, place and circumstances of the alleged unlawful
employment practice is to be served on the respondent within 10
days. If the Commission determines after investigation that there is
not reasonable cause to believe the charge is true, it shall dismiss the
_charge and notify the parties. The Commission is required to accord
substantial weight to the decision of state or local authorities under
state or local equal employment opportunity laws and to make the
determination on reasonable cause as promptly as possible and so far
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as practicable not later than 120 days from the date the Commission
was authorized to act on the charge. If the Commission determines
that there is reasonable cause to believe the charge is true, it shall
attempt conciliation in conformity with the requirements of existing
law. Nothing said or done during conciliation may be disclosed with-
out the consent of the parties.

The Senate amendment contained two provisions allowing the Com-
mission to defer to state and local equal employment opportunity
agencies. It deleted the language of existing law providing that no
charge may be filed during the 60-day period allowed for the deferral
and substituted a provision prohibiting the Commission from acting
on such a charge until the expiration of the 60-day period. The House
bill made no change in existing law. The Senate receded with an
amendment that would re-state the existing law on the deferral of
charges to state agencies. The conferees left existing law intact with
the understanding that the decision in Lowe v. Pullman, — U.S.
(February 7, 1972) interpreting the existing law to allow the Commis-
sion to receive a charge (but not act on it) during such deferral period
is controlling.

Both the House bill and the Senate amendment provided that
charges be filed within 180 days. The Senate allowed an additional
120 days if a charge is deferred fo a state agency and the House allowed
only 30 additional days. The Senate amendment required that notice
of the charge be served in 10 days. The House bill provided that
charges under Title VII are the exclusive remedy for unlawful em-
ployment practices. The House receded.

Both the House bill and the Senate amendment authorized the
bringing of civil actions in Federal district courts in cases involving
unlawful employment practices.

The Senate amendment provided that the Attorney General bring
actions against state and local governments. As to other respondents,
suits were to be brought by the Commission, The Senate amendment
permitted suits by the Commission or the Attorney General if the
Commission was unable to secure from the respondent “a conciliation
agreement acceptable to the Commission” while the FHouse bill permit-
ted the Commission to sue if it is unable to obtain “veluntary com-
pliance.” The Senate amendment permitted aggrieved persons to in-
tervene in suits and allowed a private action if no case is brought by
the Commission or Attorney General within 150 days. The House
bill permitted a private action after 180 days. The Senate amendment
allowed the General Counsel or Attorney General to intervene in pri-
vate actions; the House bill permitted only the Attorney General to
intervene. The Senate amendment permitted a private action in a
case where the Commission entered into a conciliation agreement to
which the aggrieved person was not a party (i.e. a signatory),

The conferees adopted a provision allowing the Commission, or
the Attorney General in a case against a state or local government
agency, to bring an action in Federal district courts if the Commis-
sion is unable to secure from the respondent “a conciliation agree-
ment acceptable to the Commission.” Aggrieved parties are permitted
to intervene. They may bring a private action if the Commission or
Attorney General has not brought suit within 180 days or the Com-
mission has entered into a conciliation agreement to which such ag-
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grieved party is not a signatory. The Commission, or the Attorney
General in a case involving state and local governments, may intervene
in such private action.

The Senate amendment provided for the appointment of a three
judge district court in cases certified to be of general public import-
ance, provided for the immediate designation of a s1n§1e judge 1f no
three Judge court was requested, and required cases to e assigned for
hearing at the carliest practicable date and to be expedited in every
way. The House bill contained no such provision. The Senate receded
with an amendment which provides that the chief judge of the district
in which a case is filed designate the judge to hear the case which is to
be assigned for hearing at the earliest practicable date and expedited
In every way. The amendment deleted the provision for the three
judge district court. Such a court is now provided for in “pattern or
Ppractice” cases.

The Senate amendment authorized the Commission or the Attorney
General to seek preliminary injunctive relief, The House bill author-
ized the Commission to seek preliminary relief and required a show-
ing that substantial and irreparable injury to the aggrieved party
would be unavoidable. The Senate receded with an amendment that
authorizes the Commission or the Attorney General to seek prelimi-
nary injunctive relief and a provision that Rule 65 of the Federal
Rules of Civil Procedure should govern all actions brought under
this subsection.

The Senate amendment restated existing law as to venue for civil
actions except that the term “aggrieved person” was substituted for
the word “plaintiff.” The House bill left existing law intact. The
House receded.

The House bill and the Senate amendment provided for the scope
of relief that could be granted by the district courts. The differences
were as follows: '

1. The Senate amendment required a finding that the respondent
engaged in an unlawful employment practice and the House bill
re<}uired a finding that respondent “intentionally” engaged in such
unlawful employment practice.

2. The Senate amendment added the phrase “or any other equitable
relief that the court deems appropriate” to the description of the
relief available from the court.

3. The Senate amendment limited back pay liability to that which
accrues from a date not more than two years prior to the filing of
a charge with the Commission; the House bill limited back pay
liability to that which accrues not more than two years before the
filing of a complaint with the court. Both the House bill and the Senate
amendment provided that interim earnings shall operate to reduce the
back pay otherwise allowable.

4. The House bill restated the provisions of existing law prohibit-
ing court ordered remedies based on any adverse action except unlaw-
ful employment practices prohibited under Title VII.

5. The House bill prohibited class action lawsuits.

The Senate receded with an amendment that provides the following :

1. A finding that the respondent has intentionally engaged or is
intentionally engaging in an unlawful employment practice, as the
language of the current law reads.
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2. Authority for the court to enjoin the respondent from such prac-
tices, order such affirmative action as may be appropriate and any
other equitable relief that the court deems appropriate.

3. The court is authorized to award back pay except that such
back pay liability is limited to that which accrues from the date not
more than two years prior to the filing of a charge with the Commis-
sion. Interim earnings shall operate to reduce the back pay otherwise
allowable.

4. The provisions of existing law prohibiting court ordered remedies
based on any adverse action except unlawful employment practices
under Title VII ave retained.

The Senate amendment permitted payment of costs and counsel
fees to small employers or labor organizations if they prevailed in
actions brought against them by the Commission or the United States.
An employer or union with 25 or fewer employees or members would
have been entitled to up to $5000, and an employer or labor organiza-
tion with from 25 to 100 employees or members whose average income
from such employment was less than $7500, would have been entitled
to one-half the cost of its defense up to $2500. The House bill had no
comparable provisions. The Senate receded.

The Senate amendment authorized the courts to appoint a special
master if the district court had not assigned a case for trial within
120 days after issue had been joined. There was no comparable House
provision. The House receded.

The Senate amendment provided for a transfer of the Attorney
General’s “pattern or practice” jurisdiction to the Commission two
years after enactment. In the interim period there would be concurrent
jurisdiction. The transfer would be subject to change in accordance
with a presidential reorganization plan if not vetoed by Congress. The
House bill left pattern or practice jurisdiction with the Attorney Gen-
eral. The House receded.

The Senate amendment revised the Commission’s procedures for
cooperating with State and local agencies and in its record keening
requirements and provided procedures for compelling compliance with
such requirements. The House bill did not amend the provisions of the
current law. The House receded. )

The Senate amendment simplified procedures for subpoenaing wit-
nesses or records by providing the same investigative authority as is
contained in the National Labor Relations Act. The House bill made
no changes in existing authority. The House receded.

The Senate amendment provided for the appointment, with the ad-
vice and consent of the Senate, of up to four new commission mem-
bers at any time after one year from the efféctive date of the act. The
proportion of commissioners of one political party to another would
remain the same. Regional Directors were to be appointed by the
Chairman of the Commission with the concurrence of the General
Counsel. The Senate amendment also placed a limit on the time that
a Commissioner may serve after the appointment expires and the Sen-
ate has not acted. The House bill contained no such provisions. The
Senate receded with an amendment limiting the time that a Com-
missioner may serve after the appointment expires and the Senate
has not acted.
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The Senate amendment established the office of General Counsel to
be appointed by the President for a term of four years with the advice
and consent of the Senate. The General Counsel was %iyen the respon-
sibility for filing complaints and the conduct of all [itigation for the
Commission. Also the General Counsel was given authority to appoint
regional attorneys, with the concurrence of the Chairman, and other
necessary employees. The House bill did not establish a General Coun-
sel, and required that the Attorney General conduct all litigation to
which the Commission is a party in the Supreme Court or in the
United States Court of Appeals. All other litigation in which the Com-
mission was a party was to be conducted by the Commission. The
Senate receded with an amendment establishing the Office of General
Counsel to be appointed by the President for a term of four years with
the advice and consent of the Senate giving the General Counsel re-
sponsibility for litigation and concurrence with the Chairman in the
appointment and supervision of regional attorneys but reserving to the
Attorney General the conduct of all litigation to which the Commis-
sion is a party in the Supreme Court.

The Senate amendment permitted the Commission to accept uncom-
pensated services for the limited purpose of publicizing in the media
the Commission and its activities. The House bill did not provide
such authority. The Senate receded.

The Senate amendment permitted the Commission to delegate cer-
tain functions, except for rulemaking and the power to make agree-
ments with States. The House bill did not contain such a provision.
The Senate receded.

The Senate amendment afforded additional protection to officers
and employees of the Commission in the performance of their official
duties by including them within section 1114 of Title 18, U.S.C. The
House bill contained no such provision. The Senate receded with an
amendment affording this new protection but excluding capital pun-
ishment for offenders.

The Senate amendment raised the level of the position of the Chair-
man and members of the Commission and established the position of
General Counsel in the executive pay scale. The House bill made no
provision for such change. The House receded.

The Senate amendment established an Equal Employment Oppor-
tunity Coordinating Council. The House bill had no such provision.
The House receded.

The Commitee of Conference believes that there are instances in
which more than one agency may have legitimate interests in the em-
ployment standards applicable to a number of employees. So for ex-
ample, the merit system standards of the Civil Service Commission
should be considered by the Coordinating Council in relation to their
effect on the conciliation and enforcement efforts of the Equal Employ-
ment Opportunity Commission and the Attorney General with respect
to employees of governments, governmental agencies or political
subdivisions. ‘

The Senate amendment provided that all personnel actions involv-
ing Federal employees be free from discrimination. This policy was
to be enforced by the United States Civil Service Commission. Each
agency of the Federal Government would be responsible for estab-

\
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lishing an internal grievance procedure and programs to train per-
sonnel so as to enable them to advance under the supervision of the
Civil Service Commission. If final action had been taken by an agency
or the Civil Service Commission, an aggrieved party could bring a
civil action under the provisions of section 706. The House bill did not
cover Federal employees. The House receded. In providing the statu-
tory basis for such appeal or court access, it is not the intent of the
Committee to subordinate any discretionary authority or final judg-
ment now reposed in agency heads by, or under, statute for national
security reasons in the interests of the United States.

The Senate amendment required consultation among the Execu-
tive branch agencies on Equal Employment matters. The House bill
had no similar provision. The Senate receded in light of the action
of the Conferees in establishing the Equal Employment Opportunity
Coordinating Council.

The Senate amendment provided the Commission with authoriza-
tion for an additional 10 positions at GS-16, GS-17, and GS-18 level.
The House bill had no such provision. The House receded.

The Senate amendment provided that the new enforcement provi-
sions of section 706 apply to charges pending before the Commission
on enactment. The House bill was silent. The House receded.

The Senate amendment provided that no Government contract,
whether subject to Executive Order 11246 or any other equal employ-
ment opportunity law such as section 8 of the Housing and Urban De-
velopment Act of 1968, as amended, could be terminated, denied, or
withheld without a full hearing, where the employer had an affirma-
tive action plan previously accepted within the past twelve months,
The House bill had no such provision. The House receded.

H. A. WiLLiams,
JENNINGS RANDOLPH,
CrAIBORNE PELL,
GayrLorp NELSON,
Tromas F. EacLETON,
Aprat E. Srevexson III,
Harorp E. Hucnzs,
JACOB JAvITs,
RicmarD S. ScHwEIKER,
Bos Packwoob,
RoBerT TaFT, Jr.,
Rosert T. STAFFORD,
Managers on the Part of the Senate.
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Caru D. PERKINS,
Joan H. DExT,
Avaustus F. Hawxkins,
Parsy T. MINK,
PaiLLip BURTON,
Wwum. L. (Biun) Cray,,
Josgpr M. GaYDOS,
WiLtiam D. Forbp,
Magrio Biaaai,
Romano L. Mazzour,
Roman C. PuciNski,
Joun BRADEMAS,
Avserr H. QUIE,
Joun N. ERLENBORN,:
Avrsonzo BELL,
Marvin L. Escs,
Eary F. LANDGREBE,
Orvar HANSEN,
WiLLiaM A. STEIGER,
Jack Kuwmp,
Managers on the Part of the House.
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